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STATEMENT OF ISSUES AS 
REFRAMED BY THE BRIEFS 


issue Which Singer raised on this appeal was 
C] ne court below eomm ( rr i] mposinge on 
Singe: the mplied contract obligation to und rtake the 


14-15 month program of basic redesign and rede elopment 


hich Perma’s expert witness testified that Singer should 


nave carried out to perfect the device and make it market 
able (S Br 1-2, 13 15, 21-28; Tr 2511-48).* 

Perma now wne rpectedl concedes that th partir did 
not contemplate redesian of th, ti Cr P Bi iS). In lead, 
Perma contends “‘Redesiqn’ of Device [Was] Not Re 


quired” (P Rr 25) and disnaraae as merely “ane 


/ 


( perf opmion” Fh Clahorate redé m program which it 
had presented at the trial as mandatory (P Rr 22). 

In its brief on appeal, Perma concedes that at the time 
of entering into the December eontract none of the parties 
had in mind a redesign program such as Perma’s « xpert pre 

nted at trial (P Br 48). Rather, Perma admits that it 
helieved the design of the device to he “ready for mass-pro 
duction” and looked to Singer merely for conversion to 


* Our principal brief on appeal will he cited as “S Br’. Perma’s 
brief on appeal will be cited as “P Br” 


mass production of “hand-made prototypes” which were 


already “ ‘workable, usable and marketable’ ” (P Br 17, 45; 


Tr 1353, 1378, 1690-91). 


V hae le basis for an implied obligation to use best 
perfect the device would be the intention of the 
time of entering into the December contract 
(S [bi )s 23). Both parties now agree that the 
intended Singer ( merely the engineering work 
Hecessil to convert workable prot types tO Nass produc 
tion (S Br 21; P Br 17, 48). In Perma’s words, there is an 
“essential distinction between the design of an invent as 
embodied in a handmade sample and the design as muuttied 
to permit mass production” (P Br 45) Modification of a 
handmade sample to permit mass production does not, how 
ever, constitute redesign and redevelopim nt of the device 
(S$ Br 21: tS) 
At uh al, Perma presented through its expert Dantel 
Goor an elaborate program for redesign which it con 


r “should have” fol 


} 


lowed in order to earry 
out presumed obligation to use its best efforts to perfect 
the deviee (Tr 2515, 2 18). As an initial step, Goor’ 
] 


redesign program would have required extensive computer 

in to determine whether the “fundamental config 
ation and... design concepts” (P Br 63) “could even 
9519. 


feasibly do what the svstem was intended to do.” (Tr 
0) Goor’s program, which is described in aetail at pages 
S11, infra, was a far ery from converting a workable 
prototype to mass production. 

When Judge Duffy, relving expressly on Goor’s testi- 
mony, held that the deviee could have heen pe rfected and 
made marketable “with the proper engineering werk done,” 
he clearly referred to the Goor redesign program (Op 42) 

Perma’s concession as to the parties’ intention, coupled 
vith Perma’s proof as to the necessity for redesign, 


reauires A reversal of Judge Dufty’s finding that Singer 


breached its implied obligation to perfect the device so as 


to make it marketable Moreover, the necessity for rede- 


sign demonstrates the validity of Singer's position that 


are speculative (S Br 46-61). 


ARGUMENT 
POINT ONE 


The Court Below Erred in Holding that Singer 
Had an Implied Contractual Obligation to Use Its 
Best Efforts to Perfect the Perma Device 


A. Judge MacMahon’s Denial of Summary 
Judgment Was Improper 


lu denying summary judgment to Singer, Judge Mae 
Mahon found the existence of Singer's pled contractual 
obligation to use its best efforts to perfect the Perm: 
to be “so clear that he did not consider this to be o 
issues of tact remaining for trial.” | 49; 

OOS F. Supp. at 748-49) This ruling was erroneous and 
requires reversal of Judge MacMahon’s decision. 

The papers which Perma submitted to Judge MacMahon 
were replete with statements to the effeet that Perma 
dil not intend that Singer undertake to perfect the 
device since the device was, according 


perfected and marketable” (R56, pp 13-14: see 

R 56, pp 6-7, 7-8; DX 53, pp 9-10; S Br 11-18). Perma’s 

statements, which are contained in such formal documents 

as Perma’s Rule 9(g¢) Statement and Perrino’s affidavit, 

constitute judicial admissions. See TV J. Wicmorr, Evi 
& § 1058, at 27 (Chadbourn rev. 1972): TX J. Wiemore. 


BASS, at ARGH (3d ed 1940) ° 


van had 

Singer's 
including the allegation that Singer 
ever under the Dee mber contract 
Cor plat wi filed In 


per he Court ttl 

ritten statements as binding expres 

Perma contends tl such statement 
quoting dietum im a S. Bushey & Sons, Inc. \ 
Hedaer & Co., 40 F.2d 417, 418 (2d Cir. 1930) that 
admissions are not binding “except when formally made at 
trial” (P Br 46). But if this language was ever int nded 


as a limitation, it has long since becom outdated 


1930, summary judgment was rot vet a part of the 


practice. 6 J. Moore, Fevers Practice §956.01, 56.00, 


“O71 (2d e 75). Summary judgement procece 


in lieu of tris Joth a sworn affidavit and a m: 

Rule 9(¢) Statement are at least as “formal” and ar 
mitted with at least as much considered for thought as 
statement “made at trial”. 

More recent decisions make it clear that binding adinis 
sions require no particular form oF forum 
Renaissance Line Tn Vv. Nar Steamsh p¢ 
674. 679 (2d Cir. 1974) (answer) ; Limsford vy. Laird, 44 
F.2d 390, 391 (2d Cir. 1971) (appellate argument) ; Vatter 
of Peters, 271 App. Div. 518, 523, 67 N.Y.S.2d 305, « 
Dep't 1946), modified on other qrounds, 296 N.Y. 974, 75 
N 6.24 560 (1947) (affidavits and brief): see McCormick 
on Evipenct 969, at 680 (2d ed. 1972) (pleadings and 
stipulations by a party or lis couns ly: cf. F 


36(b) (response to requests to admit) 


nained 


acMohon 


Pern l 


MaeMahon that 
mass productior 


P Br 17, 48) 


6 


Perma argues that any error in Judge MacMahon’s rul- 
ing does not constitute reversible error because Singer has 
had a full trial on the issue of the parties’ intention (P Br 
49-50). But the issue has not been fully tried. Judge 
Duffy signed a pre-trial order which imposed upon * »5er 
the obligate use best efforts “to perf et the produ so 
as to make it marketable.” (R 102, p1) As Perma concedes, 
the pre trial order “did not c« ntemplate reopening the issue 
whether the parties intended that the contract impose that 
duty on Singer” (P Br 52). 

Karly in the trial, Singer pressed its contention that evi 
denee should be received on the issue of the parties’ inten 

1¢ 


tion with respect to undertaking such an obligation (R119, 
Mr 1363-74). Judge Dutfy responded that he was going to 
try only the issues set forth in his pre-trial order and that 


any relief would have to come from “our friends up on the 


17th floor... at the end of the ease” (Tr 1567-68). Ile 
repeatedly disallowed evidence relevant to the intention of 
the parties (see S Br at 28-29). Thus, Judge Mae Mahon’s 

er in denying summary judgment was not cured by a 


t ‘al on the issue of the parties’ intention. 


B. Judge Duffy Erred in Finding that Singer Had 
an Implied Contractual Obligation to Use Its 
Best Efforts to Perfect the Device 

li our principal brief we demonstrated that Judge Duffy 
had erred by imposing the implied best efforts obligation on 

Singer without considering any of a long list of “words or 


conduct” of the parties which were inconsistent with such 


an obligation (S: Br 19-2.” 


Perma attempts to becloud th ue by stating that 
“Singer's real, but disguised, claim is that this Court sho ld 
determine the issue of intent 
then devotes the major 
multitude of factual details whie 
Judge Duffy's finding as to intent (P Br 1-59).* 

But it was never Sinver’s intention to : ourt 
do the work which Judee Duffy erred in failing to do. 


now, im view of Perma's changed } ‘rob, The is) louder 


any issue of fact as to the extent of S nger’s imple l hest 


efforts Obligation. Both parties agree that Singer's o} liga 
tion Was to convert to mass production * ‘workable, usable 
and marketable’... hand-made prototy pes”, a“ ‘d 
ready for mass-production” 

Despite Perma’s massive discussion of ident 

29), the issue is uncoinplicated,  T 

operative Tacts compel a reversal of Judge Duff 
and decision. First, as Perma’s engineering expert (Goor) 
has testified, an extensive redesien program woul 
been necessasv to perfect the Perma device so as to r 
it marketable (Tr 2511-48). Second, as Perma has 
ceded in its brief on appeal, Perma looked to Sing Ol 
engineering help not for redesign but only for converting 
its * ‘workable, usable and marketable’ ” prototype to mass 
production (P Br 17,48). A discussion of these two points 


follows. 


Redesign of the Perma Device Would Have 
Been Necessary in Order to Render li Perfected 


and Marketable 


among Perma's blatant misstatements Is its 
without citation that both the unmarketability of 
deviee and the necessity for redesign were 


Which the trial court solved against Singe 


*See Perma’ 
findings not sf 


(itatics ours) 


Judge Duffy unquestionably found the Perma device to be 
unmarketable (see, ¢.g., Op 9, 18, 19, 42). Moreover, he 
necessarily found that redesign would have heen required 
to perfeet the Perma «dk vice, 

Judee Duffy’s ruling that the Perma device “could have 
been perfected and made marketable with the proper engi- 
neering work done” was explicitly based upon the testi 
mony of plaintiff's expert engineering witness, Daniel Goor 
(Op 42). Goor’s testimony as to the program which would 
have been necessary to perfect the device leaves no doubt 
as to the necessity for redesign (Tr 2511-48).* 

Goor’s description of the program was adduced by 
Perma’s counsel through a previously prepared hypo 
thetical question (Tr 2511-14), the importance of hich was 


recognized by the court and counsel: 


“The Court: We have arrived at that magic moment. 


Mr. Grand: We have arrived at that magic 
moment.” (Tr 2484) 


Goor was asked “to assume” that Singer “was required 
to use its best efforts... to perfect the device so as to make 


it marketable.” (Tr 2511) The question concluded : 


“Now, T want you to state your expert opinion as 
to the appropriate steps which [Singer] should have 
taken after December 21, 1964, to manufacture and 
market the Perma anti-skid device, including its bes 
efforts in collaboration with Perma to pertect it so 
as to make it marketable.” (Tr 2515-14) 


CGoor testified that manufacturing should be suspended 
because the Perma device was neither marketable nor fail 
safe on December 21, 1964 (Tr 2515-16, 2519-20, 2596). 


* In the list of “ riitic ich remained t be done after 
December, 1964" ntained in its arg t entitled “ ‘Redesign’ of 
Device Not Ie juire | ‘erma ce 1 1 mit elerence to any 
thing resembling rs d opment program or even to computer 
(P Br 24-25) 


simulation (a ct yor’s program ) 


Singer should then have commenced a 6 month “system 
evaluation” or feasibility study in which computer simula- 
tions similar to those ‘ntroduced in evidence at trial would 
he performed (Tr 2524, 2522-27; see PX 123, 124, 125, 127, 
128, 129, 132, 133, 153A, 134, 135, 148). The computer simu- 
lations would not even be of the actual Perma device or of 
any specific piece of equipment but merely “of a concept, 
of an idea” which Perrino had for an anti-skid device (Tr 
3885, 2522; sec S Br 41-43). 

In such computer simulations the particular sizing of 
components or the particular dimensions would not be 
important “because the premise is that these could be 
changed.” (Tr 3885-86) The purpose of the simulations 
would be to determine if a hypothetical system model] 
“could appear to be able to consistently meet the guidelines 
that we felt were necessary to design—to build the system 
to.” (Tr 2523: see Tr 2676) (italics ours) 

\ssiumming that this 6 month evaluation showed the “eon 
cept” to be feasible,* Goor’s program would have proceeded 
to the stage of building a prototype.** With such proto 
type, there would be an extensive 5 month “failure analysis 
program” using computer programming in some undefined 
manner (Tr 2930-51). This analysis, relating to the fail 
safety of the device, would be “an extremely eritical thing” 


in which decisions would be made as to “what components 


ym 


need to be comple tely redesigned” (Tr 2530). 

Goor’s testimony as to the neces ity for a “failure analy 
Sis program” destroys Perma’s present arguinent that the 
fail-safe problem could have been easily resolved by the ad 
dition of a time-delay switch or valve to the modulator com 

*In the ¢ 

ound have tet 


iny available 7 


5 


** Goor clearly di 


1 it Ct nh ] 


not intend using 
) \t 


\fter testifving that a 
15 month development 


tated 


10 


ponent (P Br 10 n.9, 21-22, 27 n.50, 100). Only after such 


an analysis had been performed would one be able to deter- 
mine which components had to be “completely redesigned” 
(Tr 2530). Inasmuch as the failure analysis has never 
been performed, Perma is in no position to assert that the 
fail-safe problem could have been cured by the mere addi- 
tion of a time-delay switch or valve. 

Having performed the hypothetical failure analysis, 
Goor would next have completed a 5 month stage of 
making pre-production samples and conducting environ 
mental and reliability testing on the pre-production samples 
(Pye 2ag2-sr). At this stage, Perrino’s “concept”, as 
embodied in a prototype about which we know no char 
acteristics (other than the fact that after the prototype had 
been built its components may have been “completel rede 
signed”), would be ready for the “introduction phase” to 
the process of converting Irom prototype to mass produc 
tion (Tr 2535-37). After yet another phase of fleet buildup 
and testing as well as conversion to mass production, the 

Moreo\ 

evice woule 
ubstantially in 
Contrary to Perma’s argumen P Br 27 n.30), thi 


not have been accepta | to the OEM All Ol] 


} 


1 ( 


hypothetical deviee would finall 


production (Tr 2537-41), 


Goor’s program would have required 


release for production), 20 additional highly qualified engi 


neers and technicians and $750,000 (Tr 2543-4 ;S Br 14-15). 


Goor’s testimony, therefore, compels the conclusion that 
the “engineering work” nec sary to perfeet the 
device was in fact redesign and not t! 


a workable prototype to mass production 


2. It Was Not the Parties’ Intention that Singer 
Redesign the Perma Device 


(a) Perma Has Conceded that the Parti 
; fem) late Redesign « Device 


on appeal, Perma has coneed 


December of 1964 the parties did not contemplate redesien 
of the device (P Br 48). More specifically, Perma has 
admitted that at the time of entering into the December 
contract, Perrino believed that the desien of the device was 
“ready for mass production” and looked to Simger merely 
for the conversion of “ ‘workable, usable and marketable’ ” 
prototypes to mass production (P Br 17, 48: see Tr 1558, 
1378, 1690-91), 

While Perma’s present position is inconsistent with its 
presentation at trial of the Goor program, it is the roughly 
consistent with Perrino’s personal belief as disclosed in his 
affidavit to Judge MaeMahon (DX 93, pp 9-10) and in his 


testimony on cross examination at the trial (Tr 1325, 1397 


1351-53, 1378, 1690-91 ). Perrino testified, for example, that 
his “concern was getting it into mass production” and 
“Ttlhis is what we were looking to Singer for.” (Tr 1325) 
(italies ours) Similarly, Perrino stated: 

“ ... IT believe that the preproduction samples or pre- 


production product and the concept was ready for 
mass production. 


12 


“Q. You referred in your answe lieve to con- 
cept ready for mass production. What do you mean, 
the concept was ready for mass production ? 

‘\. IT mean that the product was invented and 
developed to ‘he stage where preproduction samples 
were ready to what we believed ready for mass pro 
duction. The product worked, it did the things we 
helieved it did, it was supposed to do. But when it 
was put in mass production or when it was t be put 
in mass production there were many things that had 
to be resolved and I believe that we needed engineer 
ing help in this respeet, types of materials, how the; 
would affect wear, because when you put some thins 
in mass production you use sometimes different 
materials or different methods, sometimes yo 
change a part so that you can facilitate manufactur- 
ing . 

“Q. Are you saying therefore that the design was 
ready for mass production? 


“A. Yes.” (Tr 1351-53) 


Thus, Perrino’s testimony confirms that the parties 
intended that Singer ndertake merely the obligation to use 
its best efforts to put into mass production a device 

they thought had a perfected design.” 

The © vineering work inherent in converting a “workable, 
usable and mark table” (Tr 1691) product fo mass prod 
tion is, however, radically different from the redesig 
which Perma’s expert testified would have been necessary 
to render the Perma device marketable (see pp S-11, supra). 


Only at the tail end of Goor’s redesign program would one 


he in a position to convert a perfected prototype or pre 


production sample to mass production. 


*Contrarv to the statement in Judge Duffy’s opinion, Singer’ 
contention is not, and has not been, that “no further engineer 
work was contemplated by the parties as of December 2! 

(Op 19). Singer contemplated doing the engineering work inl 
in mass producing a perfected device (selecting the proper m« 
mass production, etc.), and in adapting the de: to new 

is they came onto the market (see DX 191, p 4; DX 656 


in summary, Perma’s proot 
he December contra 

n, but rather con 

to mass production and 


fact unmarketable and required 


of Judge Duffy’s decision. 


Perma’s {ttempt to Ref 
Absence of an Intention 
i}, pe } [ nrounded 


As we pointed out in our principal brief, t 


dant evidence in the record that neither party intended that 


Singer should assume :¢ ligation to perfect and redesign 
the device (S Br 21-27). Although Perma has devoted the 


major part of its brief to an attempt to controvert this 


evidence (P Br 1-59), its concession that the parties did 
not intend that Singer should unde: take to redesign the 
device renders the apparent controversy largely academic. 
Nevertheless, we wish to deal with a few principal points 
to demonstrate that Perma’s concession is consistent with 
the underlying facts. 

Aecording to Perma, there are five major areas 
dence supporting Jud: 
intention: (1) “Perma’s financial plight” (P Bi 
“Negligible sales of anti-skid device hetwe 
December 1964 due to imperfections” 
“Singer’s knowledge of the problems, and of the ne 
perfect the device before marketing; and contemporane 
efforts to this end” (P Br 35-36). (4. “Singer’ 
engineering expertise as an inducement to Perma to assi: 
the patents” (P Br 37), and (5) “The terms 
ber contract and the technical services contract 
ing an intent to perfect” (P Br 37-40). 

“Perma’s financial plight” (P Br 34-35), although sup 
ported bv the reeord, is irrelevant to the question of 


implied obligation to perfect. Perma was looking to Singer 


to manufactu 


ee PX 
‘acilitate manufacture,” Singer did, however, 
ertain hardwe ; proble Iiis which prevented 
the device ir 35). The most significant of 
these are listed at page 12 of Perma’s brief. All of them 
in Perma’s words, “problems encountered with mass 
produced hardware” and “although serious, were not diff 
concedes that even 
Romel “with his limited engineering skills” solved all of 


Them exee] nereascd pre tput required by 


1965 model P Br 12, 24-25). 


ern 


ross distortion of 


ecord ( ~ She’ “4 | F ) IK loby ztated that 
ne manulacturing prob 


lem.** but did not think of it as indieating a lack of fail 


from 
point of 
ign, fail 
component 


cut during le a bly operation hecat 
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(Tr 6250). Moreover. he 


problem had been solved in 1964 (Tr ( 
a anne } P Br 25 14 a 
how concedes { or 25). Although he knew it 


devi Was not tail-sal 1 194. 


it was not fail-safe 


signing the contract, I thought it was fai 


Perma’s argument as to Sir 


Ine contract conventently 


0 Decemib 


e had been 1 “ee | ee T 1344.47 


2428-29) .°* 


} 


belief in December ot t that all t) 


Similarly, it ignores the testimony as to Singer’s 


e problen 


been encountered ontract 
solved or were a solvable so that th 


for production iy 4495-506, 6897-900: 


Singer’s knowledge o 


the engineer in question is undertaki 
the device rather than merely to manu 


requisite 
overall de 
was fail-sa 


doned the ide: 


192, 4072-05 
Perma’s fourth argument for an implied obligation to 
perfect, Singer’s purported fer of engineering expertise” 
(P Br 37), is unpersuasive. Even if Kloby had made the 
purported statement that he would assign additional 
engineers to the projeet,* it would reflect no more than 
Singer’s realization that engineering work was necessary 


to place the existing product in mass production ane As 


Perrino testified, at the time of entering into the contract 


Perrino “did not discu anything about perfecting the 
levice.” (Tr 1340; see Op 39) (talies ours) 

Perma’s fifth point, namely that the parties’ intention 
for Singer to perfect the device can be inte rred from the 
terms of the December co tract and the technical services 
contract (P Br 37-40; see Op 39), is equally lacking in merit 

he six month technical services contract (DX 6956, pp 

merely evidences the parties’ intention to convert an exist 
ing product to mass production. It provides that Perma 
render assistance to Singer in such matters as the prepara 
tion of documents and materials “from which the manula 
uring equipment, tools, dies, and the like can be made for 
use in manufacturing the Product” and “the adaptation ol 
the Product for use on all makes of automobiles” (DX 656, 
pp 3-5; see DX 191, p 4; tc 6075).7** 


* Kloby un ocally deni 
99) 


** Perma’s attempt to bolster its argument 


*** Althougl. there is a reference 


| 


n 


ti 
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it work Wis ¢ x pected to le pe r 


rmed within the first six months after entering into the 


December contract shows that the parties did not contem 


plate an extensive redesign program, such as that suggested 


an 


(roor (see Tr 2511-48). Moreover, the fact that Singer 
looking to Perma, with its limited facilities and person- 
to perform the required engineering services negates 


nference of an intention to perfect and redesign the 


device (DX 656, pp o 5: DX 191, p 4), 


In summary, Perma has proven by its own witnesses (1) 


at the parties did not intend in December of 1964 that 


* undertake to redesign the device and (2) that rede 


the device would have been necessary. Perma’s con 
ion of the absence of intention to perfect and redesign 


fully supported by the material cited at pages 21-27 of 


our principal brief 


\ 


We respectfully submit that Judge Duffy’s ruling that 


nger had an implied obligation to use best efforts to per 


as 


he device should he reversed. 


POINT TWO 


Perma’s Arguments that the Computer Simula- 
tions Were Properly Admitted in Evidence Are 
Without Merit 


lhe question of whether the Perma device was perfectible 


a major issue at trial (Op 41) and determinative of 


hoth lability and damages (Op 41-42, 46). Peck v. Shell 


142 Fd 141 (9th Cir. 1944); Araus v. General 


Motors Corp., 120 F.2d 109 (2d Cir, 1941), Perma’s evidence 
that its device was perfectible, that it “eould even feasibly 
do 
sisted of the computer simulations prepared by DeVilliers 
and relied upon by Goor and the court below (Op 41-42). As 


vhat the svstem was intended to do” (Tr 2519-20), con 


the June manufacturing 
‘> n. vot even Pern t 


ferred frorn the June ¢ 


Perma’s Argument that the Program Need Not 
Be Disclosed Is Untenable 


The Cases Cited by Perma Require Disclosure 
of the Program 


citation of Unil 
1973), cert. denied, 414 U.S 


Dioguardi, 428 F.2d 1085 (2d 


ee. 2 (1970). ane lnited State 


F.2d 880 (9th Cir. 1969), for the proposition that computer 


programs need not be disclosed as a pi te for adm 
Br 65-67). 
, the reliability | trustworthi 
programs were ¢ ablis} vy proot 

the normal course to mainta 
Russo F.2 

Georgia, 420 F.2d at S891, 594 Without 
the business records exception, which Perma 
has ne eclaimed,* reliability and trustworthiness could 
have been established only by making “the program 
and other materials needed for cross-examination of com 
puter witnesses, such as flow-charts used in the preparation 
of programs, availabl Singer! a reasonable time be 
fore trial.” Vv. Dioquardi, 428 F.2d at 1038; 


Federal Judicis ‘nit ’ Vanual Por Complea Litigation 


computer lad heen 
precise 
I 


é tine l raw t Yok f 


le Was not applied it Dioqguai 


+ oY 


na camnnh 


Lon 


DeV 
and damage 


Ss computer 


ean onl 


versations with 
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(‘Ur 3022, 3078), that the results of the computer simulation 
were valid. 

In Dioguardi, the Court noted that “Le |ven now, two and 
a half years after the trial, we are pointed to no error In 


the computer's calculations.” 428 F.2d at 1039. In this 


case, we point to errors on the faces of the printouts 
(S Br 40-41). 

Perma’s computer simulations do not fall within any ot 
the extenuating circumstances found in United Stales \ 
Dioguardi, 428 F.2d at 1037-40. Thus, the rule announce dl 
in Dioguardi that “the program [must be] available for 
defense scrutiny and use on cross-examination if desired” 
ix applicable. 428 F.2d at 1088. The admission of the 
computer simulations in evidence without disclosure of the 
fundamental information contained in the program was 
prejudicial error requiring reversal of the decision below. 
Berquido v. Eastern Air Lines, Inc., 317 - F.2d 628, 632. (38d 


Cir.), cert. denied, 375 U.S. 895 (1965). 


2. Singer Was Denied F_-tive Cross-Examination 


Perma argues that there was no need for disclosure ot 
the computer program because D>Villiers was cross- 
examined about which parts and compcnents were and were 
not included in the simulations (P Br €8-69). The absence 
of the program, however, foreclosed cross-examination on 
the basic issues of how the simulations were performed, 
what logical and mathematical assumptions were lade, 
when and uader what conditions the assumptions were opel 
ative, why the asumptions were made and what the results 
would have been had different assumptions been employed. 

In cross-examining DeVilliers, Singer had the mght to 


know: 


the basis of his computations; to test the validity 
of said basis, including whatever assumptions he 
made, if any, and what he did regarding the infor 
imation available to him; to ascertain his method of 
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computation and to test its validity, ete.” Berguid 
v. Eastern Air Lines, Inc., + *.2d at 652. 


This fundamental information, which was to be found 
only in the undisclosed program and logic charts (Tr 7941), 
Was necessary to meanu.gtul cross-examination. United 
States v. Dioguardi, 428 F.2d at 1088; Manual for Complex 
Litigation ¥% OTL. Sou. 


3. Perma’s Computer Simulations Could Not 
Be Reproduced 
Perma argues that disclosure of the program was unnec- 
essary because “[a|ll of the formulas and numerical con- 
stants comprising the computer Input were IM evidence ... 
fand| Singer accordingly had ample opportunity to repro 
the computer simulation.” (P Br 69) This argument 
blithely ignores the determimative role of the program (5S 
24.97) and the fact that Perma did noi disclose 


put data, constants and assumptions employed in the 


computer simulations on the gr ind that they were pro 


prietary (P Br 71). Singer was therefore not in a position 
to “reproduce” the coinputer simulations for the purpose of 
either verification or cross-examination. 

According to DeVilliers, “any computer program has got 
immense amounts of data, you know, internal to it.” (Tr 
°707) Data admittedly internal to DeVilliers’ computer pro- 
gram Was not contained in any of the exhibits offered as 
foundation (Tr 3851-53), but was obviously necessary to 
duplication of the computer simulations (S Br 58-40). 

DeVilliers admitted that he did not disclose all of the 
loviea! and mathematical assumptions used in the computer 
simulations (Tr 3874-76). Without full knowledge of all 
mathematical and logical assumptions, the computer slnu 
lations were neither reproducible (Tr 7940-41) nor admis- 
sible. Berquido v. Eastern Air Lines, Inc., 317 F.2d at 6382. 

Perma concealed even the input data processed by the 


program. Numerical values claimed to be input (PX 135; 


Tr 2985; see P Br 69) were in fact recomputed by undis- 
closed processes (Tr 3014) before they were entered into 
the computer and used by the given equations (Tr 2987-88; 
S Br 39-40). The portion of the actual input data disclosed 
after recomputation (Tr 3013) was admittedly incomplete 


and only 


i‘ represents sone of 
compute) data that is rele 


ours). 
e 


The computer simulations could not be reproduced with 
out the program, all of the input data that is relevant and 


all computer data that is relevant. 


4. The Proprietary Nature of the Computer 
Program Did Not Obviate the Reqvirement 
that a Full Foundation Be Laid 


Perma’s next argument, that the computer program need 
not be disclosed because it is a trade secret proprictary to 
its authors (P Br 71-72), is itself an admission that the 
program contains relevant data, assumptions 01 other 
determinative matter not disclosed at trial. If DPerma’s 
computer simulations were reproducible (P Br 69-70) be 
cause the program did nothing mor than solve the given 
equations with the given data in an obvious and repetitive 
fashion (see Op 41-42; P Br 62), its “secrets” were revealed 
when the printouts and “foundation” exhibits were offered 
in evidence (Tr 3015-16). 

Even assuming a legitimate proprietary interest, Perma’s 


failure to lay a full foundation, including disclosure of the 


“proprietary” methodology and assumptions contained in 


the program, renders the computer simulations imadmis 

People v. Quackenbush, 44 App. Div. 2d 736, 394 
N.Y.S.2d 458 (3d Dep’t 1974). Singer is willing to concede 
that the computer program is proprictary, provided that 


Perma pays the price for its protection, 


92 


B. Expert Opinions Based on Hearsay Are Inadmissible 


Perma’s argument that the hearsay objection was not 
available th respect to the computer printouts 
cred for their truth (P Br 72-74) gets full 
marks for imagination and ingeruity, but 
confession of error. If the computer simulations upon 


which Goor relied were not offered for their truth, then 


Goor’s opinion of perfectibility could hardly have been 


‘its truth 
computer simulations were offered without limita- 
Tr 2014-16) and were thus received for all purposes, 
the truth of their contents (O} {2+ ¢ ir 
Perma sought no exception to the “settled and 
ed law that opinion evidence must he based on 
record or personally known to the witness” 
Haastrom, 5 N.Y.2d 643, 646, 159 N.E.2d 348, 
®49 187 N.Y.8.2d 1, 3 (1959); Carroll v. Magnolia Petro- 
lewm Co., 225 F.2d 657, 664 (5th Cir. 1955). 
In support of ifs sweeping asst rtion that expert opinion 


73) 


iY based on hearsay, Perma elites cases (P Br 


| + 


ich merely hold that "... [ajn ¢ is recognized 
when an expert is testifying as to value” of comparable 
sales in condemnation cases.* Unit d States v. 5139.5 Acres 
if Land, 200 F.2d 659,662 (4th Cir. 1952); United States v. 
Sowards, 339 F.2d 401, 402 (10th Cir, 1964). 

Perma’s argument grossly misstates even the narrow 


exception upon which if seeks to rely. The computer simu 


lations were not concerned with “comparable sales but 


rather sought to prove that the subject of the lawsuit, 


Verma also cites Iv v. Ouehe 1p ya & Transportati 
340 F.2d 34, 38 (2d Cir >), Ww in examining phy 
by a plaintiff patient 
agi Thi 
ntion to the rule that expe 

fa ‘dh enportl 7 

( , t}! \ 
ate 2 2d (2d Cir. 1940); VI J 

1720 34 ed. 1940); Notes of Advisory 


posed Rule 703, F Evip,, 28 U.S.C.A 


allowe d 
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the Perma device, could have been developed to satisty 
existing marketability criteria (Tr 2523-24). Even in valu 


ation cases, expert opmion concerning the subject property 


and the use to which it could he developed must be based 
on facts in the record. Triple Cities Shopping Center, 
Ine. v. State, 26 App. iv. 2d 744, 272 N.Y.S.2d 207 (3d 
Dep’t 1966), aff?d without opinion, 22 N.Y.2d 683, 238 
N.E.2d 912, 291 N.Y..2d 801 (1968). Perma’s computer 
simulations violate the rule in valuation cases (as else 
where) that “a speenlative or hypothetical arrangement in 
the mind of the claimant may not be accepted as the basis 
for an award.” Tn re City of New York (Broadway Cary 
Corp.), 34 N.Y.2d 535, 536, 309 N.E.2d 870, S71, 354 N.Y.S. 
2d 100, 101 (1974). 


C. There Was No Substantial Similarity of Condition 


Perma contends that the computer simulations “satisfied 
the conditions of substantial similarity” (P Br 77) upon a 
claim that all of input data was derived from “drawings 
and other documents in evidence” (P Br 62; Tr 2985). 
This is bewildering argument in light of Perma’s contin- 
uing assertions that its computer simulations were “not... 
intended to show the real-world performance of a specific 
piece of hardware” to be found in the record or elsewhere 
(P Br 63; Tr 3885-86). 

The drawings and specifications in «vidence relate 
only {: devices manufactured by Singer and Worcester 
Stamped Metal Company and define the device as it existed 
in 1965 or earlier (Tr 332-34). But Perma insists that 
“t]he simulations are not a test of a particular piece of 
equipment manufactured by [T]he Singer Company or 
Worcester Stamped Metal” (Tr 3887), and that DeVilliers 
did not “attempt to recreate a condition or a situation as 
it existed in 1965.” (Tr 3885) Where did the specifications 
of the simulated device come from and what are they sub 


stantially similar to? Perma hé ver answered these 
questions. 
Perma now repudiates its computer simulations by 
at the results are not substantially similar to 
ld 


{ 
1a 


‘ormanee that eould be achieved by a real-wor 
device: 
“ _ the numbers shown on the printouts as tr 
the solutions to mathematical problems hased 


is hypotheses do not mean that a partic 


of hardware modelled on the Perma a 
id achieve a particular stopping distance 


ander the assumed conditions.” (P Br 63) 


Thus. Perma concedes that the results, as well as the 
put to the computer simulations, are not substantialls 
to anvthing that is or could be in evidence. ‘That 
:o, Goor’s opinion “foln the basis of the computer 


simulations” (Op 42) 1s inadmissible. 


D. There Was No Pre-Trial Notice 


Perma’s argument that it provided pre trial notice of the 


computer simulations 1s simply answered (P Br 64, S50 84) 


Perma’s letter ol November 50, re ’* X 1) was not 
notice and was not pre-trial. 

Perma’s letter stated that Goor’s testimony would be 
based. ameng a number of other things, upon “simulated 
ope ration” of the device (Ct x 1, p 2); Nowhere does this 
purported “notice” mention the word “computer” or othe 
wise impart knowledge that the “simulated operation” 
would be accomplished by mathematical hypothesis rathet 
than by actual or physical manipulation.* 

Perma’s lengthy argument fails to address the fact that 


its “notice” was due “a reasonable time before trial’ accom 


- on test tand 


2088-89, 2119) 


E. There Was No Other Basis For 


Goor’s Opinion 
of Perfectibility 


eno! 


xtent of Goor’s reliance 
found in Judge Dutt: 
“Con the hasis oO] the Col 
duced yy 


Anti-SI 


product.” (Op 42) 


Perma’s argument ignores 
expert. Goor testified that the resul { the test reports 
were ' questionable reliability 


“contradictory’ 
as to 


taking of : ive’? $100,000 


POINT THREE 
The Award of Damages Should Be Reversed 


A. Perma Did Not Satisfy Its Burden of Proving the 
Existence of a Market For the Perma Device 


1. Perma Had the Burden of Proving that the 
Existence of a Market For the Perma Device 


Was Not Speculative 


ft pro 


Perma device vy blurring thy 


tinct 1) between wh ias the burden of proot as to the fact 


i) 
0 sufficient to 1 


den. ‘urther, Perma blurs the distinction 


roof necessary to meet plaintiff’s burden regat 
fact of damage and the degree of proof necessa 
meet plaintiff's burden regarding the calculation of 
naves, 
Perma does not cite a single ease in which a defendant 
he burden of proof regarding damages, Rather, Pea 
lly cites Bigelow v. RKO Radio Pictures, Inc., 327 
21 (1946) (P 1 Shy), Not only is bigelou confined 
0 the subtleties regarding t] uantum of evidence plain 
tiff must establish to provide a non-speculative basis foi 
awarding damages, but as this Court recently reaffirmed: 
“! tlhe Bigelow rule... does not extend to uncertainty as to 
the fact of damages.” Simon v. New Haven Board & Car 
ton C'o.. 516 F.2d 808, 306 (2d Cir. 1975) (italies in original). 
Uneertainty as to the fact of damage is not to be 
the wrongdoer. Id. 

The two other cases upon which Perma principally relies 
to argue that Singer must bear the burden as to the fact 
of damage provide no greater support for this erroneous 
proposition. Z¢ nith Radio Corp. v. Hazeltine Research, 
Ine., BOD US. 100 (1969), is an antitrust case in wl 
Court explicitly stated that the plaintiff had the burden of 
proving that it suffered damage as a result of the defend 
ant’s antitrust violations. 395 U.S. at 114. The Court then 
held that the strong case plaintiff presented regarding dat 
aves satisfied this burden. When doing the Court reiter 
ated the basie rule that “the facetfinder not entitled to 
base a judgment on speculation or guesswork.” 395 | 
at 124. 

Fontana Aviation, Ine. v. Beech Aircraft Corp., 139 F 
1080 (7th Cir. 1970), cert. denied, 401 U.S. 923 (1971), the 
other case upon which Perma principally elies, Is closely 


analogous to Zenith. It also is an antitrust case in which 


the court acknowledged that the plaintiff bore the burden of 
» F.2d at 1086. 


proving the fact of damage. 432 


re pe atedly 


have found 


if damage was not speculative. Plaintiff unques 


has the burden provins e fact damage. 


Va seve 


208-09, 112 N.Y.S.2d 117, 119-20 


n, 304 N.Y. S08, 109 N.1.2d 469 (1952). 


met by evidence which proves 
Is not speculative. Friedman vy. 
Inc., 442 F.2d 1099, 1107 (2d 
eneral Trading E 
(2d Cir. 1961). A review of the 
the instant case establishes that Perma did not s: 
hurden and that Judge Duffy’s award of damage 


lost rovalties s ould be reverse d 


2. Perma Did Not Define the Anti-Skid Device 
For Which It Had the Burden of Proving the 
Existence of a Market 


ust prove the ¢ stence of a market for the 
skid device to prove that it suffered any damage 
ianufacture and market the 

met its burden of proof in this 

recard. The existence of a market is not proven where the 
product to be sold does not yet exist, and where its specifica 
ns and performance characteristies and cost and prie 
are unknown Damages awarded for lost sales of such a 
product must reversed as being speculative.* Heu 
lett v. Caplin, 275 App. Dir 197, 7 . 8S N.Y.S.20 225, 


$98 29 (Ist Dep't 1949), aff / thout opinion, 301 N.Y. 591; 


93 N.B.2d 492 (1950) 


Ina, however, 


defining the redesigned including no ¢ 


wh critical points as performance, cost, and price. Perma 
it introduce a single drawing, model, or verbal 


ption Ol 


f the ened ‘vice. Judge Duffy 
ledged the absence of evidence defining the rede 
device when he found that there was “inadequate 
to determine the cost and price of that device (Op 


Without proof of the market price a device, finding 


tence of a market for the device is pure speculation. 
Since Perma did not meet its burden of defining the rede 
signed anti-skid VICE, fortior:, Perma d 


burden of proving the existenes Es market for that 


Additional factors, 


meet its 


pecifically 
ither the OSM market or aftermarket support 

conclusion by independently establishing that 
Perma failed to prove the existence of either an Of M mar 


*an aftermarket r the Perma device 


3. Perma Did Not Prove the Existence of an 
OEM Market For the Perma Device 


Perma has made no attempt to meet its burden of proof 
I 


revarding the existence of an OFM market for the ?erma 


trial Perma did not eall a single marketing expert 
that the OlSMs would have purchased the Perma 
In its lengthy post-trial memorandum Perma did 
argue that damages should be awarded for los ‘M 
And in its appellate brief Perma virtually concedes 
that there was no proof of the existence of an OFM market 
by arguing that Judge Duffy did not make a finding regard 


ing the fact of damage in the OlOM mark (P Br 91) 


absence 


Perma’s argument tha 


nit of 


Lit | 


of any @ 
the record contaim 

veral documents 
ersions of t 
onal «i 


valuated 


vain ¢ 


1966 (Tr 3528; DX 336; 


Singer’s adding tré ‘er and restric 


(P Br 92 n.92). vice initially 


of the OEMs predated the addition of the 


ctor valves, and in 


ther 


ou Film 


4. Perma Did 


1966 Ford and 


device both with and without the 


fo 


not 
not m 


OEM market 


Duffy’ 


Sy eulative 
rif re 


versed. F? edman VY. Golden 


Not Prove the Existence of an 


Aftermarket For the Perma Device 


Perma has also failed to meet 
aftermarket for the Perm: 


the existence of an 
not spe ulatis 


* Pert 


contt 


but were erroneou sly 


29, 5245, 5246-4 


its burden of proving that 


orma device was 


ract clause 
last ba 


be en 


A Tase. -235 


rejected 


Perma’s argument 
the Perma device relies 
at the time the December contract was entered into Singer 
contemplated that there would be such a market (P 1 
88-89). Perma correctly notes that Judge Duffy's finding 
that an aftermarket existed rests on the same premise 

Op 45-53) However, the mere fact that the 

parties hoped at the time they entered into the contract that 
there would be a market for ne product does not prove that 
t..e existence of such a market is not speculatin e 

Judge Duffy and Perma both cite the same case, For 
Children, Inc. vy. Graphics Inte) nal, Ine., 352 F. Supp 
1280 (S.D.N.Y. 1972), to support their fallacious contention 
(Op 45-47; P Br 86). For Children does not support this 
result. For Children simply stands for the rule of Hadley 
Vv. Barendale, 156 Ene. Re p. 145 (Ex. 1854), that damages 
Which have been proven to have resulted from a breach of 
contract cannot be recovered unless the parties ceontem 
plated those damages at the time they entered into the con 
tract. 352 F. Supp. at 1283-1284." Perma totally distorts 
this rule by arguing that the fact that the parties contem 
plated certain damages at the time they entered into a con 
tract entitles the plaintiff to those damages regardless of 
whether the plaintiff has proven that it suffered them. 

The language Perma quotes from lor Children, ** 
oO.cemplation of the parties was that the entire order 


would be sold to the public,’ ” (P Br 86 quoting 352 F 


Supp. at 1284) must be read in context. The fact of lost 


sales was not in issue. Rather, the parties disputed the 
profitability of the lost sales. That the court did not consider 
the parties’ contemplation of future sales to be evidence of 
* ‘The court initially applied the rule of Hadley 

reject the plaintifi’s theory of damages because that theory 
have required the defendant “to assume the capital financi 
plaintiff's busines which cleariy was not within [the 
contemplation.” 352 F. Supp, at 1283. The court then appli 
rule of Hadley v. Baxendale a second time by noting that sales 
the books were within the parties’ conten plation. Id. at 1284 


res on the 


the part 


arket for the Perma 
er contemplated that 
narket wo ild de velop 
le most importart fact regarding the existence 
arket for the Perma anti-sk ice is that the 


ittomotive brake manufacturers 


the aftermarket 


OEM market (see O 


e unassailable fac 


speculative arguments 


; 
t 


anufacturers “did not attempt to penetrate 
et” (P Br 90), at most leads to the inference 

Haves and Bendix, with coneede div create! 
perience im U itomotive industry than Singer (see P Br 
5). had coneluded that the market could not b profitably 
exploited, The second, that the Kels Haves and Bendix 
es “may not have heen suited to installation outside 


the factory” (P Br 90), 1s the rankest kind of speculation 


un upported by any facts in the record: it is at least as 


ird plaintiff 

untiff to the 
range! 
1 of 


ey 


erma commence 
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locieal to infer that these manufacturers conelnded, as did 
marketine of an anti-skid device in the 


aftermarket we inwise unless it was absolutely fail-safe 


Perma’s remaining arguments may be disposed of briefly. 


» 


seven distribution contracts for the 1964 device (1 

Br 89) furnish no evidence of the existence of an after 
market for the putative 1966 device, The fact that a few 
firms were willing to attempt distribution of a new device 
doe ot establish that the device would have been accepted 
by consumers, The 1964 deviees, which were advertised as 
having “Farsare Operation” (DX 8, p 2: DX 9), had all 
heen recalled from those dealers as defective (PX SSA) 
It cannot be assumed that the dealers would have agreed 
in 1966 to distribute another Perma anti-skid device which 
could not have been so advertised. Similarly, Singer’s one 
vear distribution contract with Monitor Interprises (P Bi 
89) provides no basis for finding the existence of an after 
market for the 1966 Perma device. Tt would be sheer speeu 
lation to assume that Monitor would have exercised its 
option to renew the co. ract in 1966 (PX 64 §9, at p 7), 
after the devices previoush livered to Monitor had been 
recalled and after further shipments had been suspended 
because of defeets (PX SSA) 

Perma also points to the interest Phillips Petroleum ex 
pressed in the Perma device é reflected 
(P Br 89). Perma neglects to ate that si uent to 
the date of PX 25A, Phillips tested the Perma ice with 
mixed results and concluded both that “the ‘Perma \nti 
Skid Control’ offered no improvement in stopping distance 
up to 7) mph on the wet road surfaces used for these tests” 
and that “further improvement in steering contro] would be 
desirable” (DX 21, p 3). Perma also neglects to mention 
that Phillips never entered into a contract to handle the 
Perma device (Tr 5947). Phillips’ early interest in the 
Perma device was thus negated by later events. 

The foregoing amply demonstrates that Perma did not 


meet its burden of proving that the eyistence of an after- 
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market for the Perma device was not speculative. Judge 
Duffy *’s damages award of $2,962,256.97 plus interest for 


lost aftermarket sales must be reversed, 


B. The 1964 Projections Do Not Satisfy Perma’s 
Additional Burden of Proving a Non-Speculative 
Basis For Calculating Damages 


1. The 1964 Projections Do Not Provide a Non- 
Speculative Basis For Calculating Lost Sales 
in the Aftermarket 


Our principal brief sets forth the governing law that the 
plaintiff has the burden of proving a non-speculative basis 
for calculating the extent of damages actually incurred 
(S Br 52-53). As the Supreme Court stated in the passage 
Perma quotes in its brief: “‘damages may not be deter 


inined by mere speculation or guess (P Br 96-97 quoting 
Story Parchment Co. vy. Paterson Parchment Paper Co., 
829 US. 555,563 (1931)). The New York Court of Appeals 
recently applied this principle in the controlling case of 
Freund Washington Square Press, Inc., 34 N.Y.2d 379, 
814 N.B.2d 419, 357 N.Y.S.2d 857 (1974),* when it set aside 
a judgment because tne plaintiff failed to meet its burden 
of proving a non-speculative basis for caleulating damages 
\ further review of the record in the instant case estab 
lishes that Perma failed to meet this burden. 

Judge Duffy based his ealenlation of Perma’s damages 
for lost sales in the aftermarket entirely upon a 1964 Singer 
locument containing predictions of future Perma anti-skid 
device aftermarket sales, DX 191 (Op 50-55).°* The 1964 


* Se Br 52-53 for a full discussion of Freund v. Hl ashington 
Square Press, Inc 

** Perma tselt impliedly conceded that the 1964 projections were 
i speculat basis upon which to calculate damages when it described 
DX 19] . self-serving memorandum Kloby wrote his superiors” 
(P Br and referred to two documents which incorporated the 


et 
PX 59 and PX 120, as “speculative and totally self 


(P Br 105) 


= atm 
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projections are insufficient to satisfy Perma’s burden of 
proof. 

Autowest, Inc. v. Peugeot, Inc., 434 F.2d 556 (20° Cir: 
1970). the sole case cited by either Judge Duffy or Perma 
as authority for relying upon the 1964 projections (Op 
51-52; P Br 98-99), does not support reliance upon those 
projections, 

Both Perma and Judge Duffy point to only one aspect of 
this Court’s decision in Autowest, that two “indicia of reli 
ability” to be considered in determining the admissiblity 
of projections are (1) the projections having been prepared 
by experienced businessmen and (2) the projections has 
ing been prepared as aids to making a major business deci- 
sion (Op 51-52; P Br 98-99). Judge Duffy and Perma 
totally ignore the other half of the iation this Court 
applied—that is projections are proper evidence only 1f (1) 
the projections rest on a valid factual and theoretical hasts, 
and (2) the record contains evidence sitbstantiating that 
hasis. 434 F.2d at 566. The 1964 Perma device projections do 
not satisfy these criteria, whereas the projections in Auto- 
west did.” Au_owest’s witnesses “set out at length the bases 
from which they derived their figures” 454 F.2d at 566, 
while the present record lacks any evidence as to what bases 
underlie the 1964 projections, much less anv evidence sub- 


stantiating those unknown bases. 


The absence of subsequent history supporting the Perma 


device projections produces a second critical distinetion 
between Autowest and the instant case. In Autowest the 
Court only partially relied upon the projections, finding 
“Caldditional support” in subsequent sales history which 


closely eoincided with Autowest’s projections ‘ ir Ya at 
* Herman Schwabe, 

F.2d 906 (2d Cir.), ce denied, 3 

precedent. There this Court refuse 

lated using projections which rested on im 


567. Judge Duffy, on the other hand, 1 lied entirely upon 
the projections in the face of subsequent sales history which 
completely discredited the projections (Op 50-55). The 
1964 prediction of selling a total of 750,000 Perma anti-skid 


units in the aftermarket during the first five years (DX 


191, pp 5-6) was totally « yntradicted by Kelsey-Haye 
Bendix’ complete lack of anti-skid deviee sales in 
narket* (see Op 42, 49; Tr 6998, 7425-26, T7717). 

Further, the 1964 projections do not provide a non- 
speculative basis for awarding damages hecause those 
projections relate to the unperfected 1964 Perma device 
while damages were awarded for lost sales of an undefined 
redesigned device (see pp 29 DO, Supra). Projected sales of 
one product do not provid a non-speculative basis for 
calculating lost sales of another product unless the products 
are proven to be substantially identical. Gruber v. S-M 
News Co., 126 F. Supp. 442 (S.D.N.Y. 1954); Broadway 
Phatrplay Co, Vv. World Film Corp., 225 N.Y. 104, 121 N.E. 
756 (1919): K.¢R. Film Co, v. Brady, 104 Mise. 667, 172 
N.Y.S. 268 (App. T. Ist Dep’t 1918) 5 see Herman Schwabe, 
Inc. v. United Shoe Mac hinery ¢ ‘Orp., YO7 F.2d 906 (9d Cir:), 
cert. den 369 U.S. 865 (1962). The fact that the 1964 
device had to be redesigned (see pp 7-11, supra) precludes 
anv claim that it would be substantially identical to the 
unperfected 1964 device 

Perma tries to circumvent the ahove facts and authorities 
hy rejecting Judge Duffy’ finding that the 1964 Perma 
device was unmarketable and arguing that the device did 
not need to he rede sjoned (P Br 85, 100-91) As we have 


shown (see pp 7-8, supra), this strategy both distorts 
* Perma cites the lower sales projections contained in the Hill 
nort the 1964 projecti P Br 98 The Pll 

ns cannot suppor 1964 projection 
proyection uffer from the leficiencies--no evidence in e 
record ¢ tabli hing the bases for the pr jections. no e idence in the 
record establishing the ’ validitv. and inconsistent subsequent 


histor) 
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erma’s 


findings and denies the testimony of | 


Judge Duffy’ 
own expert.® 


The foregoing 


which provided the sole basis for Judge Duffy’s calculating 


proj etions, 


establishes that the 1964 


damages for lost sales in the aftermarket, did not satisfy 


Perma’s burden of proving a non-speculative basis for that 


calculation, Judge Duffy’s damages award of $2.96 


plus interest for lost aftermarket sales must be rever 


2. The 1964 Projections Do Not Provide a Non- 
Speculative Basis For Calculating Lost Sales in 


the OEM Market 


sole 


The 1964 projections also provided the 
Judge Duffy's calculating aamages for lost sale 
OKM market (Op 53-56).** 


The 1964 projections did not satisfy 
OEM sales for all the reasons 


Perma’s burden 


with respect to lost just 


its failure to prove cost and price of 
the rede signed device (S Br 49, 53, 56), Perma propo 
rhe first is that Perma’s royalties 
(P Br 101). The factory invoice price 
that the price 


*In an attempt to excuse 
two fallaci- 


Ol t 


ous arguments. were base 
fixed S51 factory invoice price 
not fixed at $51 « xcept in the very limited sense 
s fixed at that level (actually $47.22, see S Br 60-61) for deli. eries 
Monitor Enterprises during 1965 (PX 64 §7, at p 6). How 
there would have been no deliveries until 1966 » 56), at 
which time a new price would have applied (PX 64 $7, at p 6) 
The second argument 1s that the higher cost of the perfected dey ice 
would have increased Perma’s royalties (P Br 101 
peculation t t 1t 197 rt the ba ! 


bu 
the num 


to 


ever, 


necessarily 
Not only is this argument pure 


law of economics that as the price of a product increases, 


ber of units sold decreases. 
trial 


contention that “the t col 


** There is no merit to Perma’ 
not use {the 1964 projections} as a basis for estimating lost royalties 
attributable to OEM market sales.” (P Br 102) Not only did 
Judge Duffy state that the 1964 projections provided the best basis 
for computing damages (Op 53), but he specifically applied the 
for OEM sales to a portion of the estimated iles set 
forth in those projections (Op 53, 56). Perma’s failure to suggest 
any other evidence from which to calculate OFM market damages 
illustrates the absence of any basis other than the 1964 projections 


royalty rate 
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discussed plus one a iditional reason—the 1964 projections 
| | J 


do not pertain to that raarket (see S Br 57). oe Herman 


Schwabe, Inc. v. United Sho Machinery Corp., 297 F.2d 
906 (2d Cir.), cert. de nied, 369 U.S. 865 (1962): Broadway 
Photoplay Co. v. World Film Corp., 995 N.Y. 104, 121 N.E. 
756 (1919). 
: ulation involved in using the 1964 projections to 
lamages for lost OFM market sales is apparent 
from Judge Duffy’s statement that there is “no adequate 
proof on which to” attribute part of the sales estimated in 
the 1964 projections to the OEM market (Op 96). A com 
parison of Kelsey Hayes’, Bendix’s and General Motors’ 
actual OEM market sales to the sales Judge Duffy held the 
Perma device would have experienced in the OF(M market 
further emphasiz peculative Judge Duffy’s caleula 
tions were (see S Br 58-59). From 1968 through March, 
1974 the actual ‘otal OFM market sales of all anti-skid 
device manufacturers Was 975.161 units, of which only 
63,389 units were purchased by consumers as options (Tr 
T7458: Ct XN 6). In contrast, the damages awarded Perma 
were calculated on lost OEM market sales of 821,991 Perma 
devices from 1968 through December, 1974, which repre- 
sents sales of approximately 724,310 Perma devices during 
the 1968-Mareh, 1974 period (see 5 Br 58-59) 
The 1964 projections, therefore, did not satisfy Perma’s 
burden of proving a non speculative basis for calculating 
damages for lost OFM market sales. Judge Duffy’s damages 
award of $2,371,166.97 plus interest for lost OFM market 


sales must be reversed. 


40 


CONCLUSION 


The judgment below should be reversed and the com- 


‘aint dismissed. 
I 
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